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Abstract
The presidential practice of attaching a statement when signing a bill into law was once a fairly obscure procedure that held little significance beyond its rhetorical properties. But, since the Reagan administration, the signing statement has become more of a proactive tool for the president to achieve his policy objectives. Largely flying under the radar for years, academic work in the past decade has begun to pay more attention to this device. Revelations in the news media about the extent that the Bush administration took the signing statement also raised concerns in the wider public about its use and implications for executive power. This paper is a first cut at placing the signing statement into the wider context of presidential power. First, I give an overview of the theoretical foundations of executive power. Then, I give a brief overview of the recent history of the signing statement. I conclude with a discussion of recent academic research into the uses of the statements and possible remedies. Ultimately, I find that the signing statement, as any potentially worrisome tool of executive power, is best countered by an active and strong Congress – a difficult proposition. 
Introduction

Since the dawn of the American Republic, there has been an ever-present debate over the scope and purpose of the powers afforded to the federal government. Concerns that one entity in the country’s political system might overcome the others and subject the nation to tyranny have been a constant in political discourse. James Madison expressed a fear of the Congress, being the one branch with the most extensive enumeration of powers under the Constitution, tending toward this abuse of power, warning that “the legislative department is every where extending the sphere of its activity, and drawing all power into its impetuous vortex,” but the more prevalent and still most obvious manifestation of this sentiment was rooted in a fear of the executive (Federalist 48). This was particularly true at the onset of the federal system, when memories of the excesses of King George III were still fresh and the country was resetting from the weak, legislature-focused Articles of Confederation (Fisher 2007, 8-9), but has remained a valid concern for generations of Americans.
Recent presidents have taken to using a once-obscure tool, the bill signing statement, as a means of strengthening their influence in the making and implementation of policy. By challenging provisions of laws as unconstitutional and offering direction to subordinates that may conflict with the original intentions of a piece of legislation, a president can use the issuance of a statement upon signing a bill into law as a means of exercising power and influencing policy (Cooper 2005, 516). The George W. Bush administration was a particularly notable example of how this tool could be used to such an effect, but rather than being an idiosyncratic exception to the rule of presidential behavior, this was more likely representative of an evolutionary shift in the conception and undertaking of executive power (Kelley 2007; Waterman 2009). Should this signal a trend in how presidents see and execute their role, the basic question is how such a tool fits into the constitutional framework of the American system of government, and perhaps more crucially, what can be done to protect against abuses threatening subversion of the separation of powers?
This paper will study these questions by establishing the theoretical foundations of executive power in the American system, and then providing a historical overview of the uses of the signing statement. Finally, a discussion of the practical uses, possible remedies, and political and constitutional implications of the signing statement will offer a view to its contemporary relevance in the system of separated powers and checks and balances.
Theory
An analysis of the bill signing statement’s place in the American system of government must begin with a reflection of the philosophical and theoretical foundations of that system, and specifically the role of the executive. The Constitution was developed as a response to the failure of the Articles of Confederation in the years immediately after the American Revolution. The Articles instituted a loose confederation of nearly autonomous states with a weak central government lacking an executive (Fisher 2007, 8-9). They were a response to the overreach of the Crown that had sparked the Revolution, and many newly independent Americans were not keen to relinquish control to another strong central figure (Fisher 2007, 8-9).
But a fundamental truth was also recognized: the need for a strong executive authority to enforce the interests of the nation as a whole, and the laws made to that effect (Fisher 2007, 8-9). John Locke, upon whose philosophical work the American system draws some inspiration (Fisher 2007, 3), saw the executive as holding a natural prerogative to act for the good of the community when the legislature could not do so effectively (Fisher 2007, 252). Fisher states that, to Locke, “in the event of executive abuse, the primary remedy was an ‘appeal to Heaven.’” (2009, 348)
In The Federalist, Publius was careful to acknowledge fears of a strong central government, especially concerns about the executive taking on too strong a role. In the opening essay, Hamilton specifically discussed the dangers of demagoguery (Federalist 1), and in Federalist No. 10, Madison continued that thread to speak on the danger of faction in igniting passions and subjugating the country to a tyranny of one group (whether minority or majority) over the rest, a concern effectively checked by “a well constructed union.” Concerns over executive power within the explicit context of the Constitutional president were dealt with in later essays, with Hamilton claiming that opponents of the Constitution “have endeavored to enlist all their jealousies and apprehensions in opposition” to the proposed Presidency (Federalist 67), and defended against such attacks, asserting that it was properly held in check by “the control of a branch of the legislative body” where its power might grow too expansive (Federalist 77).
In the context of the original ideas motivating the Framers, the signing statement thus seems to possibly fit one of two dichotomous natures - either supporting the system of checks and balances, or of undermining it. On the one hand, the president’s use of a signing statement can be an effective way to enforce his prerogative to uphold the Constitution and protect against legislative overreach. But on the other, it can also go too far and nullify legitimate actions taken by the Congress on behalf of “the People,” which they ostensibly represent. So, there is a fine line between the two poles of legitimacy, in terms of Constitutional considerations in the use of the signing statement, and one that becomes the primary item of contention when considering the unitary executive theory.

The Unitary Executive Theory
The unitary executive theory became a force in presidential politics in the Reagan White House of the 1980s, and would have a lasting effect on the conduct of presidents in following decades (Bailey 2008, 453; Kelley 2003, 82-105; Waterman 2009, 6). According to the theory, the Framers created a “unitary” executive branch; that is, the entirety of the executive power was vested in the president by Article II of the Constitution and could not be encroached upon by other branches (Calabresi and Rhodes 1992, 1165). This conception of the executive power essentially grants the president absolute authority over all executive branch agents, and by default, all attempts by the legislative branch to impede the president’s command over executive agencies and officers are automatically viewed as null and void (Calabresi and Rhodes 1992, 1165-68).
Ronald Reagan’s desire “to return pride to America” and “power to the presidency” following the Carter years led to a stronger hand in administrative control, which resulted in the institutionalization of the unitary executive theory and the strengthening of the signing statement tool (Kelley 2003, 82-105). His successor, George H.W. Bush, shared his belief in the unitary theory (Kelley 2003, 107-8). 
George W. Bush was also a strong proponent of the unitary executive. John Yoo used the theory as justification for expansive presidential authority in response to the September 11, 2001 terrorist attacks, and Bush himself explicitly cited it in a number of signing statements (Bailey 2008, 453). The language in many Bush signing statements nullified or interpreted provisions in laws per the authority of the President “to supervise the unitary executive branch” (Bush 2006, 1800), a clear illustration of the theory in action with regard to executive-legislative relations.
While the Republican presidents have been the most explicit adherents of the unitary executive in recent decades, Bill Clinton’s “administration came to office and immediately began laying the ground work to protect the prerogatives of the office and to centralize control over policy” (Kelley 2003, 137). In fact, a June 2000 Senate Armed Services Committee hearing saw Energy Secretary Bill Richardson come under fire from fellow Democrats Robert Byrd and Joseph Lieberman for what they perceived to be “supreme arrogance” (in Byrd’s words) on the part of executive branch officials toward Congress (Cooper 2002, 199-200). The debate involved the repercussions of a signing statement that President Clinton had issued the previous year (Cooper 2002, 200).
The unitary executive theory has obvious implications for the use of the signing statement. It does not seem surprising that the presidents who were believers in this conceptualization of their office have taken to using the statement as a proactive policymaking tool. As shown, George W. Bush explicitly cited the unitary executive branch as being justification for using the signing statement to challenge many legal provisions during his tenure. As a means of expressing the President’s wishes and constitutional interpretations to members of the executive branch, and countering perceived encroachments on his power to oversee and manage, the signing statement provides a strong mechanism by which the unitary executive can function and check (perceived) legislative overreach (Kelley 2003).

Neustadt and Presidential Weakness
In 1960, Richard Neustadt published his seminal work on the presidency, Presidential Power, and set the foundation for the next fifty years of research into the office (Moe 2009, 703). This paradigmatic conceptualization of the presidency asserted that the office itself is institutionally weak, and to work around this inherent difficulty, a president must use persuasive techniques and other personal methods to achieve their policy goals (Neustadt 1990). Presidents cannot simply command and achieve their desired ends in a straightforward manner without the potential for conflict from subordinates or coordinate branches, and so it is essential that a president foster an environment in which those other actors are persuaded to follow his wishes, “to boost his chance for mastery in any instance, looking toward tomorrow from today” (Neustadt 1990, 4).
Since Neustadt’s book was published, this view has dominated the landscape of presidential studies and in particular how the executive and legislative branches interact (Dickinson 2009, 736-7; Moe and Howell 1999, 132). But in recent years, some scholars have challenged this view and recent scholarship has identified ways in which presidents can act unilaterally, contrary to the long-standing conventional wisdom (Cooper 2002; Howell 2003; 2005; Moe and Howell 1999). The use of the signing statement seems to be one way in which presidents can behave in such a manner, and to the extent that the statements have substantive impact in the policymaking process, then they can bring into question Neustadt’s theory. However, the signing statement could also help to strengthen his argument due to the fact that, as Neustadt pointed out, the power to command is not equal to the ability to get decisions implemented. “Presidential power is the power to persuade,” and absent that ability, orders and intentions could go unfulfilled (Neustadt 1990, 11).
Contemporary Studies of the Presidency
Recent studies in the political science literature have begun to address the possibility of presidents having a number of means by which to unilaterally effect policy outcomes. Previously, the majority of the literature on the lawmaking process took the president as a rather peripheral player, simply acting to veto bills he did not support (Moe and Howell 1999, 133). But Moe and Howell developed a detailed theoretical overview of how presidents can unilaterally act to achieve their goals (1999).
Building from this, Howell’s unilateral politics model uses a game theoretic approach to study the ways in which a president can act as the first mover in the lawmaking game, rather than just as a veto player (2003). Primarily focusing on executive orders, the model shows that presidents can strategically use this tool to change the policymaking landscape and shift outcomes closer to their preferences (Howell 2003, 53). Howell thus manages to create a new view of presidential power, one in which it is clear that the executive is not as weak nor as incapable of proactive policymaking as was once conventional wisdom.
Challenging the assertion that the presidency is inherently weak, Cooper (2002) detailed the office’s different unilateral tools and makes a case for the ability of a president to effect policy changes without the involvement of the other branches. More recently, studies have looked at the signing statement in greater depth so as to discern the manner in which presidents use this device, especially in the context of interbranch conflict (Berry 2009; Kelley 2003; 2007; Kelley and Marshall 2008a; 2008b; 2009).
This work has built a case for a more proactive president, one with tools that at the very least help drive the policymaking process toward his preferred end. In many ways, it complements both Neustadt and the unitary executive theory in that it fleshes out ways in which presidents can act strategically to influence outcomes while also protecting and strengthening their institution to the greatest extent possible. 
History
The signing statement has been in use for some time. James Monroe was the first to issue statements including legal interpretations, and both Andrew Jackson and John Tyler continued this, drawing the ire of the Congress over the course of the 19th century (Kelley 2003, 57-58). Franklin D. Roosevelt’s use of a statement on a funding bill in 1943 was intended to override “a rider that was aimed at punishing three federal employees,” which Roosevelt, and later the Supreme Court, saw as “an unconstitutional bill of attainder” (Kelley 2003, 61-62). These are a few instances in which the signing statement has been used in the past, but it was not only in the last few decades that it became “a significant and commonly used instrument of executive direct action” (Cooper 2005, 517). 
The Post-Watergate Presidency
Richard Nixon’s presidency could be seen as a turning point in the perception and execution of presidential power. While Nixon also used the signing statement, his presidency is most relevant to the discussion of their rise as an executive tool due to his abuse of power in the cover-up of the Watergate break-in, which led to his resignation and the weakening of the office in relation to a more assertive Congress for the remainder of the 1970s (Kelley 2007, 740). The Ford and Carter administrations both “consistently used the signing statement to order the attorney general to refuse legal defense if the legislative veto was challenged in court” in cases where a bill included such a veto (Kelley 2007, 740). This is an example of how Presidents Ford and Carter were forced to find any avenue possible when trying to accomplish their goals and assert their authority, given that they were “restricted in their opportunities to exercise power” due to the anti-presidency atmosphere of the country in the aftermath of Vietnam and Watergate (Cronin and Genovese 2004, 106). When Ronald Reagan was inaugurated in 1981, he was intent on reversing this trend and reasserting what he perceived as the institution’s original constitutional vigor.
The Rise of the Signing Statement under Reagan
During the Reagan Administration, executive action was driven in large part by a conception of the presidency as the head of a “unitary” branch, in which the entirety of the executive power of the government was vested in the person of the president  - the unitary executive theory previously discussed. This expansive view was also used as a legal motivation for increasing usage of the signing statement as a stronger unilateral executive tool. In 1986, Attorney General Edwin Meese III struck a deal for the president’s signing statements to be included in the U.S. Code Congressional and Administrative News so as to ensure the president’s interpretation was included in the legislative history of laws (Cooper 2002, 203). The goal was to systematically push the device as a mechanism by which the executive branch could play a role in the legal interpretation of laws (Cooper 2002, 202-3). This concerted effort to enhance the stature of the signing statement has had a lasting effect on how presidents exercise their executive authority.
Clinton and the Signing Statement
While the bill signing statement continued to be used to the same effect under fellow Republican George H.W. Bush, Democrat William Jefferson Clinton also found it to be a useful tool in the use of the statement to effect policy outcomes or shape legal interpretations. Assistant Attorney General Walter Dellinger drafted a memorandum in 1993 justifying the traditional uses of the signing statement, although he stopped short of endorsing the more recent attempt by the Reagan and Bush administrations in using it to develop a presidential voice in the legislative histories (Dellinger 1992). Dellinger did defend its use as a constitutional challenge, a rhetorical device, and a bureaucratic management tool (1992). 
The Signing Statement in the George W. Bush Administration
George W. Bush not only continued the trend of using the signing statements as a tool in the constitutional tug of war between branches, but did so in a manner that explicitly supported the unitary executive conceptualization of the presidency’s authority and prerogative (Bailey 2008, 453). Bush’s usage, however, did not simply adopt the rhetorical justification that the previous Republican administrations had used. While Bush actually issued fewer overall statements than his predecessors, he used those he did to great effect - explicitly rejecting over 1,000 provisions of different pieces of legislation as being unconstitutional (Kelley and Marshall 2009, 515).
This activity went unnoticed by the majority of the public (Cooper 2005). Two events, however, brought Bush’s signing statement use to public light. First, Bush used a statement to nullify Senator John McCain’s anti-torture amendment to a late 2005 war funding bill (Kelley and Marshall 2009, 508-9). Not long after, an article in the Boston Globe by Charlie Savage reported that President Bush had used the signing statement “to disobey more than 750 laws enacted since he took office.”

These two events spurred public concern over the President’s previously quiet signing statement activity. Already unpopular, and with the Congress about to be turned over to the Democrats in the 2006 midterm elections, the final years of the Bush administration saw multiple attempts at restricting the way the President could use the signing statement as a policy tool. Arlen Specter, then a Republican, introduced a measure in the Senate, while Sheila Jackson-Lee, a Democrat, did so in the House (Kelley 2007, 743). During the 2008 Presidential election, eventual victor Barack Obama decried the signing statement as an unconstitutional abuse of power that he would not emulate.
 But, President Obama has drawn the ire of some members of his own party,
 due to the fact that in less than a year in office he has issued eight signing statements.
 While not (yet) the extent to which his predecessor had used the device, it is telling of the staying power that such tools have once put into use.
Contexts, Uses, and Remedies
Political scientists have finally begun to view the signing statement as a critical tool in the executive arsenal. As briefly outlined above, its history has been both long and marked by contemporary revitalization. Kelley was one of the first to study the statements in depth, beginning with his look at the signing statement as expression of the unitary executive (2003), and identifies three categories of signing statements: constitutional, in which presidents explicitly challenge “constitutional defects” in portions of a bill(45); political, “normally meant as a directive to executive branch agencies on how they are supposed to carry out a particular statute” (46); and rhetorical, in which the statement simply makes a largely political assessment of the process and the other actors involved in its passage (49-50). 
Research has continued to build off of this foundation. Kelley and Marshall have concluded that the signing statement strengthens a president’s hand when used strategically with veto threats (2009) and also that a president is more likely to use them as a constitutional challenge during periods of divided government (2008a). Berry has found that presidents are more apt to issue statements on bills that include legislative vetoes, which supports the conception of the device as part of the ongoing conflict between president and Congress (2009).
Cooper found a number of uses to which the signing statement has been put by recent presidents. Some have used it as what is effectively a line item veto, both for dealing with appropriations and substantial provisions of bills (Cooper 2002, 203-6). He also found that it can be used as a strategic political tool when dealing with opposing party-controlled Congresses (2002, 215), and also as a way of working around the problems that would arise from vetoing bills at the end of a legislative session (2002, 211).
Attempts at Restraining Signing Statement Use
Attempts to restrain the power of the president with regard to issuing signing statements has been, for the most part, a failing prospect. Members of Congress like Rep. Sheila Jackson-Lee and Senator Arlen Specter have introduced resolutions to prevent the President from utilizing this tool, but ultimately failed. Even should such legislation pass, it would likely be vetoed or face an otherwise difficult time in actually being implemented (Kelley 2007, 743). 
Kelley finds other ways in which Congress can check the president’s use of the signing statement. The “most important” method is through oversight, to ensure the laws are being carried out as intended, and possible contempt of Congress charges should this not be the case, a tactic which had some effect in the Reagan and Clinon administrations (Kelley 2007, 743-44). Congress could also “threaten to withhold appropriations from critical agencies or policies until the administration relents” and backs down from its original statement challenge, a potentially powerful tool (Kelley 2007, 745). 
Discussion
The signing statement fits well into a conception of the Presidency as a strong, coequal branch of government, in which the executive has final say over how a piece of legislation is implemented. This explains why those who support the unitary executive theory have been especially keen to use this tool in the president’s role of carrying out the laws. Should the arguments developed and presented in these statements be implemented by subordinates in the executive departments, then one would rightly find such a device to be potentially dangerous in a system of checks and balances. If the President can be the ultimate check, then it would seem to undermine that delicate balance of power that the American system rests upon.
However, as shown earlier, tensions have always existed between the coordinate branches and the division of power among them. Philosophical and practical differences among the branches as they act to fulfill their primary missions and objectives makes cooperation less likely and competition moreso. This tension has only seen an increase since the Watergate scandal offered an opening for Congress to reassert itself, behind strong public support to rein in the presidency.
In this context, from what we have seen, it seems obvious that the different men who have held the office of President in the last few decades would have a valid reason for strongly asserting their institutional powers. Arising from an imbalance of power which saw the rise of the institution of Congress relative to the Presidency, theories like the unitary executive and direct actions like the signing statement became the mechanisms by which presidents could bring the system back to balance. To the extent that this has gotten out of control, it is up to the other branches to challenge the president and shift power back to themselves. The unitary executive is intended to be part of a strong system of coequal branches, so it seems integral to the theory that they attempt to protect their own prerogatives and not simply bemoan their loss of power and otherwise pay lip service to frustration over alleged presidential abuses. 
We have seen how common it is for one president to institutionalize certain features into the office, as Reagan successfully did with the signing statement and unitary executive theory. This work was highly successful - every president since Reagan has continued to defend the powers of the office against usurpations by the legislative branch. This consistency over presidents of different parties and times shows how lasting of an impact one individual can have on the office.
Similarly, it seems that the Congress must take certain steps to strengthen itself as an institution, to better compete with a more assertive and powerful executive. In particular, Kelley’s suggestions for stronger oversight and use of the appropriations power seem to be two good means of doing so - should it “muster the collective will to implement them” (2007, 743). Stronger and more specific language in bills would also help to head off presidential challenges before they even come up, and further benefit the Congress’ position in the policymaking process. If the other branches had strong leaders to help them be on similar footing with the President in the public mind, then it might help boost institutional power and legitimacy to act contrary to the President. Stronger leadership could more easily build consensus on laws and provide a more united front when the president is faced with the decision of whether or not to issue a statemnt on a particular bill.
But the numbers involved and the political realities that work against getting 435 members of the House and 100 Senators together on the same page on any one issue make it hard to find this a feasible option. Legislators are pulled in multiple directions - by their constituents, interest groups, parties, and others involved in the process. To expect them to turn into perfect tools of achieving the broad “public good” is ignoring reality, and human nature. Media coverage plays an important role in this as well. As long as the President continues to be the focus of that coverage, it will be difficult for the other branches to effectively assert their own prerogatives as unified bodies.
Barring strong leaders emerging with the ability and opportunities to build the institutions of the coordinate branches, the only major tool that seems available is the impeachment power. While this may, at first glance, seem a bit too strong a response, its actual implementation might be the one tool that can serve to restrain the tendency of the executive to overreach. Everything else seems but variations on ways that still leave open the possibility of negotiations between the president and Congress, negotiations that could still break down or see the president renege in the future. Impeachment and removal seem to be the only true, final solutions to the signing statement abuse problem.  
But even this seems unlikely to come to pass. A stronger tendency to utilize such a power could have the unintended effect of once again threatening the presidents to such an extent that they try to find new ways of acting unilaterally given the environment.   And, should this come to pass, it would likely have the additional effect of promoting gridlock in the policymaking process, in part because it adds a stronger dimension of conflict and could conceivably alter the dynamics of that process through changing the roles of the different actors. 
Conclusion
Ultimately, the signing statement and the unitary executive theory are both here to stay. The trend has held over the past five administrations, regardless of divided or unified government, party, or any other contextual changes. And barring renewed energy in the other branches, it seems that there are few real substantial remedies to the use of the signing statement short of perhaps impeachment, which remains an unlikely and extreme method given political realities. In Federalist 51, Madison said that “ambition must be made to counteract ambition” to create a more effective government that recognized and harnessed human nature for its benefit. To that end, the clearest way to reconcile the signing statement’s recent usage and the unitary executive theory is by placing them in a system in which each branch energetically vies for power, effectively countering potential abuses of power in any one department. That may not be the most desirable outcome from an idealistic or efficiency perspective, but it seems to be the intention of the Framers and the most realistic foundation from which to work within the American system.
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